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About this consultation 
 
 
Subject matter 
Alternative Investment Funds Act (Official Gazette, No 21/18 and 126/19; hereinafter: AIFA) 
 
 
Who is this document intended for? 
This consultation aims to collect views from alternative investment fund managers 
(hereinafter: AIFMs), alternative investment fund distributors (hereinafter: AIFs) and other 
representatives of the industry, investors and investor protection associations regarding the 
application of certain parts of the AIFA. This document is primarily intended for entities subject 
to obligations under the AIFA. However, this document is important for both institutional and 
professional investors, as well as retail investors, who invest or may become investors in AIFs.  
 

Comments on the document can be submitted either through professional 
associations at the Croatian Chamber of Commerce or individually – the Croatian 
Financial Services Supervisory Agency (hereinafter: Hanfa) encourages supervised 
entities to provide, as far as possible, individual replies to the e-mail address 
zaif@hanfa.hr. 
 
 
Why this public consultation? 
The purpose of this consultation is to gather comprehensive views of market participants on 
the efficiency and proportionality of the existing legislative and subordinate framework 
applicable to AIFMs and alternative investment funds.  
 
 
How to participate? 
 

Hanfa is inviting relevant companies, investors and professional associations to submit 
comments on this document, including answers to the questions posed in this document. All 
interested parties are invited to provide answers that will be concise, concrete and given with 
clear references to specific provisions of the applicable regulations and/or comparative 
examples (experience how a certain area is regulated) in other EU Member States. To 
participate in this discussion, follow the instructions in the document “Comment submission 
form on the Consultation Document - Alternative Investment Funds Act - Consultation on the 
efficiency and proportionality of the current legislative framework1. 
 
Comments will be accepted until 12 March 2021 at the e-mail address zaif@hanfa.hr. We 
would like you to indicate when submitting whether it is a confidential document or whether it 
can be made public. In case some of the answers are confidential and some are public, you 
can submit two completed forms, one marked as “Public” and the other as “Confidential”. As 
far as possible, and taking into account data confidentiality, please also provide indicative 
estimates of the costs and benefits of the potential changes you propose (the cost estimate 
may be submitted in the form of a confidential document that will not be disclosed). Comments 
submitted anonymously shall be disregarded.  
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Introduction 
 
On 10 June 2020, the European Commission published a report2 assessing one of the 
cornerstones of the European financial regulations - the Alternative Investment Fund 
Managers Directive3 (hereinafter: AIFMD). The AIFMD represents a regulatory framework 
governing Alternative Investment Fund Managers (AIFM).  
 
In this regard, the European Commission highlights certain areas where the AIFMD could be 
revised in the future.  
 
In light of this, and in line with Hanfa's efforts to further develop the market in a safe, efficient, 
meaningful and long-term sustainable manner, Hanfa would like to take advantage of the 
opportunity to gather, through public consultation, the opinions of market participants on the 
current implementation and possible improvements of the Alternative Investment Funds Act 
(Official Gazette, No 21/18 and 126/19; hereinafter: AIFA), as well as the ordinances adopted 
under the AIFA.  
 
The questionnaire is divided into an introductory part and into a dedicated part relating to those 
chapters of the AIFA where certain amendments are possible in view of the relationship 
between national and EU legislation. This does not imply that amendments to those parts of 
the AIFA are necessary, and that there are no clear limitations to the modification of 
certain provisions of the AIFA referred to in the chapters listed below due to existence 
of relevant provisions in the AIFMD and in the EU regulations of the second tier (which 
are listed in Article 2 of the AIFA). This also does not mean that the participants in the public 
consultation cannot indicate the need to amend the AIFA in other parts, for which a dedicate 
section of the questionnaire is foreseen. There is also a dedicated section regarding the 
ordinances adopted under the AIFA.   
 

                                                      
2 Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on Alternative Investment 
Fund Managers and amending Directives 2003/41/EC and 2009/65/EC and Regulations (EC) No 1060/2009 and 
(EU) No 1095/2010 (Text with EEA relevance) (SL L 174, 1.7.2011) 
 
3 Report from the Commission to the European Parliament and the Council assessing the application and the scope 
of Directive 2011/61/EU of the European Parliament and of the Council on Alternative Investment Fund Managers 

https://ec.europa.eu/transparency/regdoc/rep/1/2020/EN/COM-2020-232-F1-EN-MAIN-PART-1.PDF


The purpose of this questionnaire is to provide a clear overview of the views of market 
participants regarding the application of those parts of the AIFA where there are certain 
specificities in the national regulation in relation to the AIFMD. 
 
 

I General part 
 

Question 1 How would you rate your overall experience with the functioning of the 
legal framework of the AIFA? 
 

Very satisfied 

Satisfied 

Neither satisfied nor dissatisfied 

Dissatisfied 

Very dissatisfied 

Do not know / No opinion / Not relevant 

 

Question 2 Do you believe that the effectiveness of the AIFA has been reduced by the 
national legislation or existing market practice? 
 
 
 

Strongly agree 

Somewhat agree 

Neither agree nor disagree 

Somewhat disagree 

Strongly disagree 

Do not know / No opinion / Not applicable 

 

Question 3 Please explain your answer to Question 2, giving specific examples and 
supporting information. 
 

Max. 5000 characters including spaces and line breaks 

 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

 

 

 

 



 
 
 

 

Question 4 Please specify to what extent you agree with the following statements: “The 
AIFA has successfully achieved its goals,” as follows? 
 

(Mark the desired response by entering “x” in the associated field) 

 

1 

(Disagree) 

2 

(Somewhat 

disagree) 

3 

(Neither 
agree nor 
disagree) 

4 

(Somewhat 

agree) 

5 

(Strongly 

agree) 

Do not know 

– No opinion 

– Not 

applicable 

The AIFA has improved the 

creation of an internal 

market for AIFs in the 

Republic of Croatia. 

 

 

      

The AIFA has enabled 

quality risk monitoring to 

ensure financial stability. 

      

The AIFA has secured a 

high level of investor 

protection. 

      

The scope of licences for 

AIFMs is clear and 

appropriate. 

      

The costs and benefits of 

the AIFA are balanced (in 

particular as regards 

regulatory and 

administrative burden). 

      

Different parts of the AIFA 

legal framework fit well and 

there are no contradictions 

or unnecessary overlap 

between them. 

      

The objectives of the AIFA 

correspond to the needs 

and problems in asset 

management in Croatia in 

the context of other EU 

markets.   

      



The AIFA has ensured 

added value to AIFMs 

established in Croatia.  

      

 
  



Question 5 Please explain your answers to Question 4, giving concrete examples and 
supporting information. 
 

Max. 5000 characters including spaces and line breaks 

 
 
 
 
 
 
 
 
 
 
 
 

 

Question 6 Are there any specific provisions of the AIFA that you would identify as 
disproportionate and/or problematic in application, which do not arise from the 
requirements of the Directive?  
 

YES/NO 

 
If “YES” 
 

Question 7 Which provisions would that be? Please enter as specific examples and 
data as possible to support this.  
 

Max. 5000 characters including spaces and line breaks 

 
 
 
 
 
 
 
 
 
 
 
 

 

II AIFM — scope of regulation and categories of AIFMs 
 
What does the AIFMD prescribe? 
 
The AIFMD provides for a lighter regime for:  

- AIFMs which either directly or indirectly, through a company with which the AIFM is 
linked by common management or control, or by a substantive direct or indirect 
holding, manage portfolios of AIFs whose assets under management, including any 



assets acquired through use of leverage, in total do not exceed a threshold of EUR 
100 million; or 

- AIFMs which either directly or indirectly, through a company with which the AIFM is 
linked by common management or control, or by a substantive direct or indirect 
holding, manage portfolios of AIFs whose assets under management in total do not 
exceed a threshold of EUR 500 million when the portfolios of AIFs consist of AIFs 
that are unleveraged and have no redemption rights exercisable during a period of 5 
years following the date of initial investment in each AIF. 

 
The minimum requirements for such AIFMs under the AIFMD Directive are that they: 

- are subject to registration with the competent authorities of their home Member State; 
- identify themselves and the AIFs that they manage to the competent authorities of their 

home Member State at the time of registration; 
- provide information on the investment strategies of the AIFs that they manage to the 

competent authorities of their home Member State at the time of registration; 
- regularly provide the competent authorities of their home Member State with 

information on the main instruments in which they are trading and on the principal 
exposures and most important concentrations of the AIFs that they manage in order to 
enable the competent authorities to monitor systemic risk effectively; and 

- notify the competent authorities of their home Member State in the event that they no 
longer meet the conditions for exemption.  

 
However, the AIFMD also allows Member States to impose stricter requirements on AIFMs 
below these thresholds.  
 
What does the AIFA prescribe? 
 
Chapter II of the AIFA governing the categories of AIFMs takes into account the size and 
characteristics of the local market. For this reason, three categories of AIFMs are defined. 
Depending on the total asset value of the AIFs under management and the category of 
investors who are offered the units of AIFs, there is a distinction between small, medium-
sized and large AIFMs. The obligations prescribed by law depend on the size (category) of 
an AIFM.  
 
A small AIFM, whose total assets may not exceed HRK 75 million threshold, and the units 
may be distributed exclusively to professional and/or qualified investors, has a minimum set 
of obligations and maximum operational flexibility in relation to other categories of AIFMs. 
 
The AIFA requires the issuance of authorisation to small AIFMs as well, applying the 
Ordinance on the issuance of authorisation to AIFMs, with the derogation of obligation to 
deliver:  
 

- information on the remuneration policies referred to in Articles 61 and 62 of the AIFA 
- information on the activities that the AIFM will delegate to third parties, pursuant to 

Articles 71 - 75 of the AIFA 
- name, surname and domicile, i.e. name and registered office and contact details of the 

legal representative of the AIFM pursuant to Article 127(4) of the AIFA. 
 
Restrictions imposed on small AIFMs in relation to large AIFMs mean that small AIFMs may 
not carry out ancillary activities of the AIFM referred to in the AIFA (Article 11(1)(2) of the 
AIFA) and may not engage in cross-border marketing of the AIF units or manage AIFs in 
another Member State or in the Republic of Croatia and another country (Articles 118 - 120 
and 124 - 126 of the AIFA). 
 



For small AIFMs, derogation from the following provisions of the AIFA is prescribed (these 
provisions do not apply and the rest of the AIFA applies):  
 
 
 
 

Provisions of the AIFA 

which do not apply to small 

AIFMs 

What is this about? 

Article 13(2) A small AIFM may also carry out activities other than those 

referred to in Article 11 of the AIFA and does not require 

Hanfa's approval to perform them. Article 24  

 A small AIFM shall not be required to provide an additional 

amount of capital of the AIFM (in any event not applicable 

where the net asset value of AIFs managed by the AIFM 

does not exceed the amount of HRK 2 billion). 

  

Article 40(1)(b)  A small AIFM established as a limited liability company 

shall not be required to have a supervisory board. 

Article 41(1), (2) and (4) A small AIFM may have one member of the management 

board who manages the affairs and represents the AIFM. 

Article 42(1)(9) A member of the management board of a small AIFM may 

be a member of the management board or authorised 

officer of another company, other than the companies 

referred to in Article 43 of the AIFA  

Articles 49 – 51 The AIFA provisions on supervisory boards shall not apply 

to small AIFMs.  

Article 53(2) A small AIFM shall not be required to set up control 

functions. 

Articles 56 – 58 The provisions of the AIFA on control functions shall not 

apply to small AIFMs 

Article 59 A small AIFM shall not be subject to the provisions of the 

AIFA on the obligation to establish a liquidity management 

system and to adopt appropriate policies and procedures 

enabling it to monitor the liquidity risk of the AIF.  

Articles 61 – 63  A small AIFM shall not be required to establish and 

implement remuneration policies 

Article 79(2) A small AIFM may transfer the AIF management activities 

to another AIFM without the approval of the Agency, but 

with the obligation to notify the Agency thereof. 

  



Articles 178 – 183 Small AIFMs shall not be subject to provisions on AIFMs 

managing AIFs using leverage or gaining control over non-

listed companies or issuers. 

  

Article 188 For AIFs managed by a small AIFM, the Agency shall not 

approve the selection and change of depositary. 

 
The AIFA also prescribes the application to small AIFMs of the provisions of Commission 
Delegated Regulation (EU) No 231/2013 supplementing the AIFMD with regard to 
exemptions, general operating conditions, depositaries, leverage, transparency and 
supervision (hereinafter: Commission Delegated Regulation (EU) No 231/2013), except those 
provisions whose application is excluded by the AIFA:  
 

Provisions of Delegated 

Regulation (EU) No 

231/2013 which do not 

apply to small AIFMs 

What is this about? 

Articles 12 – 15 Provisions regulating the AIFM's additional own funds and 

professional indemnity insurance.  

Articles 39 – 56 Provisions on the risk management function, risk 

management, liquidity management and investments in 

securitisation positions.  

Article 60(2)(d), (e), (g), (h) 

and Article 60(4) 

Obligations of the senior management of the AIFM relating 

to control functions Derogation from the obligation of an 

AIFM to ensure that its senior management receives on a 

frequent basis, and at least annually, written reports on 

matters of compliance, internal audit and risk management 

indicating in particular whether appropriate remedial 

measures have been taken in the event of any deficiencies. 

Articles 61 and 62 Provisions on permanent compliance function and 

permanent internal audit function  

Article 110(2) - (7) Provisions on reporting to competent authorities 

Article 107 Provisions on remuneration disclosure (in connection with 

remuneration policies) 

 
 
A medium-sized AIFM means an AIFM which directly or indirectly manages AIFs whose total 
assets exceed HRK 75 million but do not exceed the threshold of: 

 HRK 750 million, including assets acquired through the use of leverage, or 

 HRK 3.75 billion, if the AIFs it manages do not use leverage, and 

 it intends to distribute the units of AIFs exclusively to professional and/or qualified 
investors. 

 
The AIFA requires the issuance of authorisation to medium-sized AIFMs (same conditions as 
for small AIFMs).  
 



Restrictions imposed on medium-sized AIFMs in relation to large AIFMs mean that medium-
sized AIFMs may not carry out ancillary activities of the AIFM referred to in the AIFA (Article 
11(1)(2) of the AIFA) and may not engage in cross-border marketing of the AIF units or 
manage AIFs in another Member State or in the Republic of Croatia and another country 
(Articles 118 - 120 and 124 - 126 of the AIFA). 
 
For medium-sized AIFMs, derogation from the following provisions of the AIFA is prescribed 
(these provisions do not apply and the rest of the AIFA applies):  
 

Provisions of the AIFA 

which do not apply to 

medium-sized AIFMs 

What is this about? 

Article 24 A medium-sized AIFM shall not be required to provide an 

additional amount of capital of the AIFM (in any event not 

applicable where the net asset value of AIFs managed by the 

AIFM does not exceed the amount of HRK 2 billion). 

  

Article 40(1)(b)  A medium-sized AIFM established as a limited liability 

company shall not be required to have a supervisory board. 

Article 42(1)(9) A member of the management board of a medium-sized 

AIFM may be a member of the management board or 

authorised officer of another company, other than the 

companies referred to in Article 43 of the AIFA  

Articles 49 – 51 The AIFA provisions on supervisory boards shall not apply 

to medium-sized AIFMs.  

Articles 61 – 63  A medium-sized AIFM shall not be required to establish and 

implement remuneration policies 

  

Articles 178 – 183 Medium-sized AIFMs shall not be subject to provisions on 

AIFMs managing AIFs using leverage or gaining control over 

non-listed companies or issuers. 

  

 
The AIFA also prescribes the application to medium-sized AIFMs of the provisions of 
Commission Delegated Regulation (EU) No 231/2013 supplementing the AIFMD with regard 
to exemptions, general operating conditions, depositaries, leverage, transparency and 
supervision (hereinafter: Commission Delegated Regulation (EU) No 231/2013), except those 
provisions whose application is excluded by the AIFA:  
 

Provisions of Delegated 

Regulation (EU) No 

231/2013 which do not 

apply to medium-sized 

AIFMs 

What is this about? 

Articles 12 – 15 Provisions regulating the AIFM's additional own funds and 

professional indemnity insurance.  



Articles 50 – 56 Provisions on investments in securitisation positions 

Article 110(3) and (5) Part of provisions on reporting to competent authorities 

 
Questions 

Question 8 Do you consider it necessary to change the part of the AIFA relating to the 
designation of categories of AIFMs in terms of revising the thresholds for those 
categories of AIFMs?  
 

YES/NO 

 
If “YES” 
 

Question 9 What changes do you propose? Please provide as detailed proposals as 
possible with a justification that includes at least a reference to provisions contained 
in the EU legislation and/or comparative examples in EU Member States.   
 
Answer: 

 
 

 

Question 10 Do you think that the part of the AIFA relating to the provisions applicable 
to small and medium-sized AIFMs should be amended?  
 

YES/NO 

 
If “YES” 
 

Question 11 What changes do you propose? In particular, please refer to the application 
of the provisions of Commission Delegated Regulation (EU) No 231/2013. Please 
provide as detailed proposals as possible with a justification that, if possible, includes 
comparative examples in EU Member States, taking into account potential restrictions 
arising from the AIFMD.  
 
Answer: 



 
 

III Closed-ended AIF with legal personality 
 

What does the AIFA prescribe? 
 
Article 4(5) of the AIFA states that a closed-ended AIF with legal personality means a legal 
person established in the form of a joint-stock company or a limited-liability company, which 
is established and managed by an AIFM on behalf and for the account of the AIF in accordance 
with the provisions of AIFA, the rules and prospectus of the AIF and, where applicable, the 
statute or instruments of incorporation of the AIF, the units of which are not redeemable on 
unit-holders’ request out of the assets of the AIF.  
 
Comparative example in relation to other EU Member States? 
 
When referring to the legal form of a closed-ended AIF4 with legal personality in accordance 
with Croatian regulations, the framework is primarily set by a general provision of Article 3(3) 
of the Companies Act (Official Gazette, No 111/93, 34/99, 121/99, 52/00, 118/03, 107/07, 
146/08, 137/09, 125/11, 152/11, 111/12, 144/12, 68/13 and 110/15 and 40/19: hereinafter: 
CA), with the companies being: general partnerships, limited partnerships, joint-stock 
companies, limited liability companies and economic interest groups. A closed-ended AIF with 
legal personality is currently required by the AIFA to be incorporated in the form of a joint stock 
company or a limited liability company. When looking at the form of a company for certain 
investment funds in other EU member States (above all certain private equity and venture 
capital funds that exist abroad) we notice that it is a partnership, which would best correspond 
to our limited partnership, in accordance with the provisions of the CA. 
 
Questions 
 

Question 12 Do you consider it necessary to change the part of the AIFA (Article (4)(5a) 
relating to the form of a closed-ended AIF with legal personality?  
 

YES/NO 

 
If “YES” 
 

Question 13 What changes do you propose? Please provide as detailed proposals as 
possible with a justification that includes at least a reference to provisions contained 
in the EU legislation and/or comparative examples in EU Member States.  
 
Answer: 

                                                      
4 Please note that, naturally, it is possible to establish a closed-ended AIF without legal personality, 
with such an AIF always being managed by an external AIFM. 



 
 

 

IV Acquisition, acting in concert, increase or disposal of a qualifying 
holding in an AIFM  

 
 
What does the AIFMD prescribe? 
  
The AIFMD does not regulate this matter in detail, but refers to holders of qualifying holdings 
in the context of granting an authorisation to the AIFM. For the purpose of clarity of the 
questions, we are providing the relevant provisions of the AIFMD in full:  
 

- Article 7(2)(b) of the AIFMD: 
 
“Member States shall require that an AIFM applying for an authorisation shall provide the 
following information relating to the AIFM to the competent authorities of its home Member 
State: 
(b) information on the identities of the AIFM’s shareholders or members, whether direct or 
indirect, natural or legal persons, that have qualifying holdings and on the amounts of those 
holdings;…“; 
 

- Article 8(1)(d) of the AIFMD: 
 
“1.   The competent authorities of the home Member State of the AIFM shall not grant 
authorisation unless: 
(d) the shareholders or members of the AIFM that have qualifying holdings are suitable taking 
into account the need to ensure the sound and prudent management of the AIFM;…“. 
 
What does the AIFA prescribe? 
 
Article 76 of the AIFA prescribes that the acquisition, acting in concert, increase or disposal of 
a qualifying holding in an AIFM, as well as the legal consequences of an unlawful acquisition, 
shall be adequately subject to the provisions on the acquisition, acting in concert, increase or 
disposal of a qualifying holding in a management company contained in the law governing the 
establishment and operation of open-ended investment funds with public offering. In relation 
to these areas, companies managing open-end investment funds with public offering are 
subject to the provisions which are also applicable to investment firms as defined by the law 
governing the capital market – thus ensuring a higher standard and a more detailed 
assessment of the acquirer of qualifying holdings, which may also bear higher costs. Pursuant 
to the AIFA, these obligations are the same for small, medium-sized and large AIFMs.  
 
Questions 
 



Question 14 In connection with questions 8 to 10 of this Questionnaire, do you consider 
it necessary to change this part of the AIFA (Article 76, i.e. reference to the relevant 
provisions of the law governing the establishment and operation of open-ended 
investment funds with public offering currently applicable to AIFMs on the basis of that 
reference) relating to the acquisition, acting in concert, increase or disposal of a 
qualifying holding in the AIFM?  
 

YES/NO 

 
 
If “YES” 
 

Question 15 What changes do you propose? We kindly ask that you distinguish 
between small, medium-sized and large AIFMs in your response, and that you pay 
special attention to the small and medium-sized AIFMs. Please provide as detailed 
proposals as possible with a justification that includes at least a reference to provisions 
contained in the EU legislation or comparative examples.  
 
Answer: 

 
 

 

V Establishing and managing AIFs 
 
What does the AIFA prescribe? 
 
Pursuant to the provisions of Articles 108 and 209 of the AIFA, the establishment and 
management of AIFs requires Hanfa’s authorisation. The application for authorisation to 
establish and manage an AIF must contain a precisely defined set of information: name of the 
AIF, investment strategy and type of the AIF, rules of the AIF, risk profile and information on 
risks pertaining to the AIF it intends to manage, data on the master AIF (if the AIF is a feeder 
AIF), contract on the performance of depositary functions and evidence showing that the AIFM 
meets all the organisational requirements.   
 
All the requirements relating to the establishment and management of AIFs are prescribed in 
more detail by the Ordinance on the issuance of authorisation to establish and manage AIFs 
(Official Gazette, No 20/19). 
 
Furthermore, and pursuant to the provisions of Article 210 of the AIFA, the AIFM is obliged to 
notify HANFA of any material planned changes to the documents and conditions subject to 
which it has obtained the authorisation to establish and manage the AIF within 30 days prior 
to the implementation of the material changes. 
 



What does the AIFMD prescribe? 
 
The Directive does not specifically require the issuance of the authorisation to establish and 
manage AIFs. The logic behind the requirements relating to the establishment and 
managements of AIFs in the Directive is somewhat different from that behind the provisions 
of the AIFA. In accordance with Article 7 of the Directive, the requirements relating to the 
establishment and management of AIFs are prescribed by the provisions on the application 
for authorisation of AIFMs. Within the framework of the application, Article 7(3) of the Directive 
lays down the obligation for the company applying for authorisation of the AIFM to provide the 
following information on the AIFs it intends to manage to the competent authority:  

(a) information on the investment strategies  
(b) information on where the master AIF is established (if the AIF is a feeder AIF) 
(c) the rules or instruments of incorporation of each AIF the AIFM intends to manage 
(d) information on the arrangements made for the appointment of the depositary  
(e) any additional information referred to in Article 23(1) of the Directive, for each AIF the 

AIFM manages or intends to manage (this would represent rules of the AIF pursuant 
to the AIFA).   

 
Pursuant to Article 23(1) of the Directive, AIFMs must for each of the AIFs that they manage 
and for each of the AIFs that they market make available to AIF investors, in accordance with 
the AIF rules or instruments of incorporation, a set of information before they invest in the AIF, 
as well as any material changes thereof; this information is equivalent to the information 
prescribed by the AIFA and relevant subordinate regulation as mandatory in the process of 
applying for authorisation to establish the AIF.   
 
Questions 
 

Question 16 Do you consider it necessary to amend any part of the AIFA relating to the 
establishment and management of the AIF marketed to professional and qualified 
investors only or provisions of the Ordinance on the issuance of authorisation to 
establish and manage AIFs (Official Gazette, No 20/19)?       
 

YES/NO 

 
If “YES” 

Question 17 What changes do you propose? Please, provide as detailed proposals as 
possible with a justification that includes at least a reference to provisions contained 
in the EU legislation and/or comparative examples in EU Member States.   
 
Answer: 

 
 

 



VI Depositary 
 
What does the AIFMD prescribe? 
 
The provisions of Article 21 of the Directive regulate the appointment and the tasks of a 
depositary. The provisions of the Directive relating to the appointment and the tasks of a 
depositary are adapted to the specificities of different business models and investment 
strategies of AIFs. For some business models and strategies certain depositary tasks are more 
relevant than for others, depending on the type of assets the AIFs are investing in and the 
tasks related to those assets. 
 
In accordance with Article 21 of the Directive, the AIFM must ensure that a single depositary 
is appointed for each AIF it manages, and the appointment of the depositary must be 
evidenced by a written contract. Paragraph 3 of that Article stipulates that the depositary may 
be:  

(a) a credit institution 
(b) an investment firm  
(c) another category of institution that is subject to equal prudential regulation and ongoing 

supervision.  
 
It should be pointed out that pursuant to the provisions of the Directive the depositary must 
have its registered office or a branch in the same country as the AIF.  
 
Furthermore, the provisions of Article 21(8)(b) of the AIFMD, that have been transposed into 
Article 192(2) of the AIFA, regulate the safe-keeping of “other assets”, i.e. of assets other than 
financial instruments, by the depositary. This implies assets which are not capable of being 
registered or held in an account directly or indirectly in the name of the depositary. Generally, 
such “other assets” take the form of title deeds or other types of physical assets which are not 
capable of being held in custody as financial instruments. Taking this into account, the AIFMD 
leaves room for the selection among more categories of entities that can carry out depositary 
functions5.   
 
What does the AIFA prescribe? 
 
The AIFA provides for a narrower definition of the depositary than the Directive. Article 186(3) 
of the AIFA stipulates that the depositary may be: 

a) a credit institution with its registered office in the Republic of Croatia 
b) a branch of a credit institution from an EU Member State 
c) a branch of a credit institution from a third country. 

 
The depositary of the AIF established in the Republic of Croatia may only be the depositary 
referred to in Article 186(3) of the AIFA. However, the depositary referred to in Article 186(3)(2) 
of the AIFA may not be the depositary of AIFs referred to in Article 151 of the AIFA which are 
marketed to retail investors.  
 
The depositary’s control function is regulated in more detail in the provisions of Article 190, 
their obligation to monitor cash flows in the provisions of Article 191 and the safe-keeping of 
assets in the provisions of Article 192 of the AIFA. These obligations are laid down in detail in 
Commission Delegated Regulation (EU) No 231/2013. The procedure, conditions and method 
relating to the selection and change of a depositary, including technical requirements and 

                                                      
5 For instance, the Central Bank of Ireland has launched a public consultation regarding possible 
amendments to regulations that would take more account of differences in obligations of a depositary 
depending on the type of assets: https://www.centralbank.ie/docs/default-source/regulation/industry-market-

sectors/funds/aifs/guidance/181119_notice-of-intention-for-publication-final.pdf?sfvrsn=2 

https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/aifs/guidance/181119_notice-of-intention-for-publication-final.pdf?sfvrsn=2
https://www.centralbank.ie/docs/default-source/regulation/industry-market-sectors/funds/aifs/guidance/181119_notice-of-intention-for-publication-final.pdf?sfvrsn=2


notification requirements on irregularities and/or illegalities detected in the operation of the 
AIFM are regulated in more detail in the Ordinance on the performance of duties as AIF 
depositary (Official Gazette, No 25/19 and 139/20). 
 
Questions 
 

Question 18 Do you consider it necessary to amend any part of the AIFA relating to 
entities that perform depositary functions, prescribing various requirements regarding 
who may be a depositary depending on AIF assets, the size of AIFs, investors the AIFs 
are marketed to or whether the AIF is an AIF with public or private offering? Taking this 
into consideration, do you consider it necessary to amend any part of the Ordinance 
on the performance of duties as AIF depositary (Official Gazette, No 25/19 and 139/20)? 
 

 

YES/NO 

 
If “YES” 

Question 19 What changes do you propose? Please, provide as detailed proposals as 
possible with a justification that includes at least a reference to provisions contained 
in the EU legislation and/or comparative examples in EU Member States.  
 
Answer: 

 
 

 
 

VII Reports 
 
What does the AIFMD prescribe?  
 
Articles 22 and 24 of the Directive regulate certain obligations of AIFMs relating to the reporting 
to EU Member States’ competent authorities. On 19 August 2020, ESMA sent a letter6 to the 
European Commission with recommendations and topics it had identified as areas that could 
be improved through the review of certain AIFMD provisions, including recommendations with 
regard to reports to be submitted by AIFMs, both in terms of content and technical 
requirements for their submission to competent authorities. The recommendations relate to, 
for instance, avoidance of double reporting and standardisation (harmonisation) of reports 
where applicable, adding ESG factors in the reporting, a direct extraction or a straightforward 
transformation of the internal data that AIFMs should maintain for their regular operations, 

                                                      
6 Available at: https://www.esma.europa.eu/press-news/esma-news/esma-recommends-priority-
topics-in-aifmd-review 

https://www.esma.europa.eu/press-news/esma-news/esma-recommends-priority-topics-in-aifmd-review
https://www.esma.europa.eu/press-news/esma-news/esma-recommends-priority-topics-in-aifmd-review


modifications of IT systems that will support such changes in the reporting, taking account of 
the proportionality principle, benefits and administrative burdens arising thereof, timeliness of 
reporting and effectiveness of the regulatory oversight.  
 
What do the AIFA and subordinate regulations prescribe? 
  
Several articles of the AIFA regulate regular reporting to Hanfa (e.g. Article 27; Articles 69-70; 
Articles 171-174 and Article 177, that essentially regulate issues relating to annual financial 
reports of AIFMs and annual reports of AIFs and their statutory audits, whereas the structure 
and content of financial reports of AIFMs and AIFs and the publication, manner of and 
deadlines for their submission have been prescribed by Hanfa in the Ordinance on the 
structure and content of annual and semi-annual financial reports and other reports of AIFMs 
(Official Gazette, No 13/19) and the Ordinance on the structure and content of annual and 
semi-annual reports and other reports of AIFs (Official Gazette 16/19, 82/19, 31/20 and 98/20), 
etc.).     
 
Furthermore, Article 5(1) of the Ordinance on the structure and content of annual and semi-
annual reports and other reports of AIFs (Official Gazette 16/19, 82/19, 31/20 and 98/20) also 
regulates certain additional reports of AIFs (other than financial reports) that must be drawn 
up by AIFMs and submitted to Hanfa for its supervisory purposes.   
 
Questions 

Question 20 Do you consider it necessary to amend any part of the AIFA and/or 
subordinate regulations (the above-mentioned ordinances) relating to additional 
reports (other than financial reports) submitted by AIFMs to Hanfa? 
 

YES/NO 

 
If “YES” 

Question 21 What changes do you propose? Please, provide as detailed proposals as 
possible with a justification that includes at least a reference to provisions contained 
in the EU legislation and/or comparative examples in EU Member States.  
 
Answer: 

 
 

 
 

VIII Loan-originating AIFs 
 



Taking account of increased financing needs of the economy following the COVID-19 crisis 
and a limited scope of the system dominated by banking financing channels, a need arose to 
develop alternative financing methods. Therefore, we would like to invite all stakeholders to 
express their interest in the existence of specific provisions related to a specific type of 
alternative funds which would grant loans under conditions prescribed by law.  
 
Loan origination means that an investment fund provides credit, acting as a sole or primary 
lender, to borrowers such as small or medium-sized enterprises. This financing method 
represents an alternative to banks as sources of financing.  
 
Some Member States have included in their national regulations specific provisions regulating 
the conditions under which AIFs may originate loans. This situation results in funds operating 
cross-border needing to comply with different requirements for their loan-origination activities.  
 
Provision of credit by AIFs is possible in several ways, notably in the form of “loan origination” 
or “loan participation”. It should be pointed out that loan origination under the conditions 
prescribed is already possible for EuVECA funds (see recital 16 of the EuVECA Regulation). 
From a pay-off perspective, all these activities have similarities. Furthermore, they ultimately 
all provide credit in one form or another. 
 
At a more detailed level, however, there are a number of differences between these activities 
as regards their business models and business requirements, among other things. By carrying 
out loan origination, an AIF provides credit, while acting as a sole or a primary lender. By 
contrast, examples of loan participation typically involve funds which have gained exposure to 
loans through secondary market participations.  
 
Furthermore, such AIFs must, as a rule, be closed-ended, established for a definite period of 
time and have pre-determined redemption dates in order to mitigate the risk of investor runs 
in the case of a loss of investor confidence.   
 
Questions 
 

Question 22 Do you consider it necessary to provide for provisions of the AIFA or the 
Ordinance on types of AIFs that would regulate a type of funds such as, e.g. loan-
originating AIFs?   
 

YES/NO 

 
If “YES” 

Question 23 What should the regulation of such type of funds involve? What types of 
loan origination or loan participation should be particularly emphasised? Please, 
provide as detailed proposals as possible with a justification that includes at least a 
reference to provisions contained in the EU legislation and/or comparative examples in 
EU Member States. 
 
 
Answer: 



 
 

 
 

IX Ordinances adopted pursuant to the AIFA 
 

Question 24 Are there any other regulatory issues covered by the ordinances adopted 
pursuant to the AIFA but not covered by the preceding points of this questionnaire?   
 

For instance - Ordinance on the issuance of authorisation to AIFMs, Ordinance on additional 

organisational requirements for AIFMs, Ordinance on master and feeder AIFs?   

YES/NO 

 
If “YES” 

Question 25 Please justify your answer, providing a clear and concise explanation and 
specifying the ordinances and the provisions of the ordinances, including, if applicable, 
the change proposal.  
 

Max. 5000 characters including spaces and line breaks 

 
 

 



Question 26 In particular, do you believe there is any problem regarding the 
proportionality, effectiveness and/or clarity (comprehensibility) of the ordinances or 
certain provisions of the ordinances adopted pursuant to the AIFA?  
 

YES/NO 

 
If “YES” 
 

Question 27 Please justify your answer, providing a clear and concise explanation and 
specifying the ordinances and the provisions of the ordinances, including, if applicable, 
the change proposal. 
 

Max. 5000 characters including spaces and line breaks 

 
 

 

X Other 
 

Question 28 Are there any other regulatory issues regarding the proportionality, 
effectiveness and/or clarity (comprehensibility) of certain provisions within the legal 
framework of the AIFA that you would like to draw our attention to?  
 

YES/NO 

 
If “YES” 
 

Question 29 Please, provide a detailed answer, justifying it in terms of costs / benefits 
/ advantages, where applicable, but in any case explaining specifically your change 
proposal. 
 

Max. 5000 characters including spaces and line breaks 



 
 

 

Question 30 Are there any other regulatory issues regarding the proportionality and/or 
effectiveness of the AIFMD that you would like to draw our attention to, considering the 
current AIFMD review process?  
 

YES/NO 

 
If “YES” 
 

Question 31 Please, provide a detailed answer, justifying it in terms of costs / benefits 
/ advantages, where applicable. 
 

Max. 5000 characters including spaces and line breaks 
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