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Pursuant to Article 42 of Regulation (EU) No 600/2014 of the European Parliament and of 
the Council of 15 May 2014 on markets in financial instruments and amending Regulation 
(EU) No 648/2012 (Text with EEA relevance) (SL L 173, hereinafter: Regulation (EU) No 
600/2014), Article 2(2)(6) and Article 2(2) of the Capital Market Act (“Official Gazette, No 
65/2018) the Board of the Croatian Financial Services Supervisory Agency at its meeting 
held on 25 July 2019, issued the following 

DECISION 

TO PERMANENTLY RESTRICT THE MARKETING, DISTRIBUTION OR SALE OF 
CONTRACTS FOR DIFFERENCES (CFDs) TO RETAIL CLIENTS 

I The marketing, distribution or sale to retail clients of contracts for differences (hereinafter: 
CFDs) in the Republic of Croatia or outside the Republic of Croatia from the territory of the 
Republic of Croatia is restricted to circumstances where at least all of the following 
conditions are met: 

1) the CFD provider requires the retail client to pay the initial margin protection 

2) the CFD provider provides the retail client with the margin close-out protection 

3) the CFD provider provides the retail client with the negative balance protection 

4) the CFD provider does not directly or indirectly provide the retail client with a payment, 
monetary or excluded non-monetary benefit in relation to the marketing, distribution or sale 
of a CFD, other than the realised profits on any CFD provided, and 

5) the CFD provider does not send directly or indirectly a communication to or publish 
information accessible by a retail client relating to the marketing, distribution or sale of a 
CFD unless it includes the appropriate risk warning specified by and complying with the 
conditions in Annex II to this Decision. 

II It shall be prohibited to participate in activities the object or effect of which is to circumvent 
the requirements in Point 1 of this Decision, including by acting as a substitute for the CFD 
provider. 

III For the purposes of Point I of this Decision, the following definitions shall apply: 

1 “contract for differences” or “CFD” means a derivative other than an option, future, swap or 
forward rate agreement, the purpose of which is to give the holder a long or short exposure 
to fluctuations in the price, level or value of an underlying, irrespective of whether it is traded 
on a trading venue, and that must be settled in cash or may be settled in cash at the option 
of one of the parties other than by reason of default or other termination event 

2 “excluded non-monetary benefit“ means any non-monetary benefit other than, insofar as 
they relate to CFDs, information and research tools 

3 “initial margin“ means any payment for the purpose of entering into a CFD, excluding 
commission, transaction fees and any other related costs 



4 “initial margin protection“ means the initial margin determined by Annex I to this Decision 

5 “margin close-out protection“ means the closure of one or more of a retail client's open 
CFDs on terms most favourable to the client in accordance with Articles 24 and 27 of 
Directive 2014/65/EU[1] (Directive 2014/65/EU of the European Parliament and of the Council 
of 15 May 2014 on markets in financial instruments and amending Directive 2002/92/EC and 
Directive 2011/61/EU, OJ L 173) when the sum of funds in the CFD trading account and the 
unrealised net profits of all open CFDs connected to that account falls to less than half of the 
total initial margin protection for all those open CFDs 

6 “negative balance protection“ means the limit of a retail client's aggregate liability for all 
CFDs connected to a CFD trading account with a CFD provider to the funds in that CFD 
trading account. 

IV This Decision shall enter into force on the eighth day following that of its publication in the 
„Official Gazette”. 

V This Decision will be published on the website of the Croatian Financial Services 
Supervisory Agency. 

Statement of reasons 

Article 2(3) of the Capital Market Act (“Official Gazette”, No 65/2018; hereinafter: the Act) 
stipulates that the Croatian Financial Services Supervisory Agency (hereinafter: Hanfa) is 
competent and responsible for the implementation and supervision of the application of the 
Act and regulations of the European Union referred to in paragraph 2 of the same Article. 
Paragraph 2 point 6 stipulates that the provisions of the Act regulate the implementation of 
Regulation (EU) No 600/2014, appointing Hanfa, inter alia, as the competent authority 
referred to in Article 2(1)(18) of Regulation (EU) No 600/2914. 

Pursuant to authorisation from Article 42(1) and Article 42(2) of Regulation (EU) No 
600/2014, Hanfa may, inter alia, prohibit or restrict the marketing, distribution or sale of 
certain financial instruments with certain specified feature, or prohibit or restrict a type of 
financial activity or practice in the Republic of Croatia or from the Republic of Croatia if the 
following conditions are met: 

a) a financial instrument, structured deposit or activity or practice gives rise to significant 
investor protection concerns or poses a threat to the orderly functioning and integrity of 
financial markets or commodity markets or to the stability of whole or part of the financial 
system within at least one Member State; or a derivative has a detrimental effect on the price 
formation mechanism in the underlying market 

b) existing regulatory requirements under EU law applicable to the financial instrument, 
structured deposit or activity or practice do not sufficiently address the risks referred to in 
point (a) and the issue would not be better addressed by improved supervision or 
enforcement of existing requirements 

c) the action is proportionate taking into account the nature of the risks identified, the level of 
sophistication of investors or market participants concerned and the likely effect of the action 
on investors and market participants who may hold, use or benefit from the financial 
instrument, structured deposit or activity or practice 



d) Hanfa has properly consulted competent authorities in other Member States that may be 
significantly affected by the action 

e) the action does not have a discriminatory effect on services or activities provided from 
another Member State; and 

f) Hanfa has properly consulted public bodies competent for the oversight, administration 
and regulation of physical agricultural markets under Regulation (EC) No 1234/2007, where 
a financial instrument or activity or practice poses a serious threat to the orderly functioning 
and integrity of the physical agricultural market. 

Pursuant to Article 42(3) of Regulation (EU) No 600/2014, Hanfa shall not impose a 
prohibition or restriction unless, not less than one month before the measure is intended to 
take effect, it has notified all other competent authorities and the European Securities and 
Markets Authority (hereinafter: ESMA) in writing or through another medium agreed between 
the authorities the details of the financial instrument or activity or practice to which the 
proposed action relates, the precise nature of the proposed prohibition or restriction and 
when it is intended to take effect, and the evidence upon which it has based its decision and 
upon which it is satisfied that each of the conditions in Article 42(2) of Regulation (EU) No 
600/2014 are met (listed in Ad. I of this statement of reasons). 

Article 42(5) of Regulation (EU) No 600/2014 prescribes an obligation to Hanfa to publish on 
its website notice of any decision made on the basis of Article 42(1) of Regulation (EU) No 
600/2014. 

Ad I 

In the process of the adoption of this Decision, Hanfa took particular account of the 
circumstances referred to in Article 42(2) of the Regulation (EU) No 600/2014, as follows. 

The requirement referred to in Article 42(2)(a) of Regulation (EU) No 600/2014 is the 
existence of, inter alia, significant investor protection concerns. In order to determine 
whether such concerns exist, Hanfa assessed the relevance of criteria and factors referred 
to in Article 21(2) of the Commission Delegated Regulation (EU) No 2017/567[2] 
(Commission Delegated Regulation (EU) No 2017/567 of 18 May 2016 supplementing 
Regulation (EU) No 600/2014 of the European Parliament and of the Council with regard to 
definitions, transparency, portfolio compression and supervisory measures on product 
intervention and positions). Furthermore, Hanfa took into account the explanation regarding 
the existence of significant investor protection concerns from ESMA Decision (EU) 
2018/796[3] (European Securities and Markets Authority Decision (EU) 2018/796 of 22 May 
2018 to temporarily restrict contracts for differences in the Union in accordance with Article 
40 of Regulation (EU) No 600/2014 of the European Parliament and of the Council (OJ L 
136, 1.6.2018, p. 50–80)) which temporarily restricts the marketing, distribution or sale of 
CFDs to retail clients. Having taken into account these criteria and relevant factors, Hanfa 
has concluded that significant investor protection concerns exist, due to the reasons listed 
below. 

CFDs are complex financial products mostly traded on OTC markets, rather on trading 
venues. Consequently, the price-forming, trading terms and conditions and settlement of 
such products are not standardised, which limits the ability of retail investors to understand 
the terms and conditions related to these products. In addition, CFD providers often require 
clients to acknowledge that the reference prices used to determine the value of a CFD may 
differ from the price available in the respective market where the underlying is traded, 



making it difficult for retail clients to check and verify the accuracy of the prices received from 
the provider. 

The costs and charges applicable to trading in CFDs are highly complex and lack 
transparency. Retail clients typically find it difficult to understand and assess the expected 
performance of a CFD, also taking into account the complexity arising from the impact of 
transaction fees on such performance. Transaction fees in CFDs are normally applied to the 
full notional value of the trade and investors consequently incur higher transaction fees 
relative to their invested funds at higher levels of leverage. 

Transaction fees are usually deducted from the initial margin deposited by a client and high 
leverage can lead to a situation where the client, at the moment of opening a CFD, observes 
a significant loss on their trading account, caused by the application of high transaction fees. 
Since transaction fees at higher leverage will erode more of the client's initial margin, clients 
will be required to earn more money from the trade itself to realise a profit. This lowers the 
client's chances of realising a profit net of transaction fees, exposing clients to a greater risk 
of loss of all funds invested. 

In addition to transaction fees, various other costs and charges may be applied. These 
include commissions (a general commission or a commission on each trade, or on opening 
and closing a CFD account) and/or account management fees, as well as various other 
costs. The number and complexity of interconnection of the various costs and charges and 
their impact on clients' trading performance make it impossible for a retail client to make an 
informed investment decision. 

Another complexity arises from the use of stop loss orders, which are used in traditional 
trading as protection against sudden losses. This product feature may give retail clients the 
misleading impression that a stop loss order guarantees execution at the price which they 
have set. However, with CFDs stop loss orders do not guarantee a protection level but the 
triggering of a ‘market order’ when the CFD price reaches the price set by the client. 
Accordingly, the price received by the client (execution price) can be different from the price 
at which the stop loss was set. 

Moreover, the use of leverage, which is typical when trading in CFDs, increases the 
sensitivity of an investor's margin to price movements of the underlying increasing the risk of 
risk of sudden losses. 

Finally, the distribution models observed in this sector of the market bear specific conflicts of 
interest, some of which are structural, and the pressure to maintain a pipeline of new clients, 
resulting in aggressive sales techniques, increases the potential for the conflicts of interest to 
occur. 

As a result, considering the fact that CFDs are non-standardised products traded in OTC 
markets, involving a complex and non-transparent price-forming mechanism, non-
transparent transaction costs, increased conflicts of interest for service providers and 
structural problems in distribution models, and the fact that in the majority of cases it is 
extremely difficult for retail clients to check the accuracy of the underlying, Hanfa is of the 
view that there is still a significant investor protection concern in relation to CFDs. 

Furthermore, as provided for in Article 42(2)(b) of Regulation (EU) No 600/2014, Hanfa 
considered whether the existing regulatory requirements are sufficient to address these 
risks. The existing regulatory requirements are those referred to in Directive 2014/65/EU, 
Regulation (EU) No 600/2014 and Regulation (EU) No 1286/2014 (PRIIP)[4](Regulation (EU) 
No 1286/2014 of the European Parliament and of the Council of 26 November 2014 on key 



information documents for packaged retail and insurance-based investment products 
(PRIIPs)). 

When deciding on the prohibitions from Point I of this Decision, and during the assessment 
referred to in Article 42(2)(b) of Regulation (EU) No 600/2014, Hanfa considered that, in 
accordance with Article 40 of Article 42(2)(b), ESMA restricted the marketing, distribution or 
sale of CFDs to retail clients in the European Union for the period of three months, by its 
Decision (EU) 2018/796, which came into force on 1 August 2018. From that date, ESMA 
prolonged the above-mentioned measure three times, last time via its Decision (EU) 
2019/679 of 17 April 2019, in which the duration of the measure was prolonged until 1 
August 2019 (hereinafter: ESMA Decisions). 

ESMA Decisions also established that the existing regulatory requirements and supervisory 
activities do not adequately address the risks arising from the marketing, distribution or sale 
of CFDs to retail clients, and explained the reasons why the existing regulatory requirements 
applicable to CFDs are deficient. Following the expiry of the measures referred to in the 
Decision, the existing regulatory requirements have not changed. It is for this reason that 
product intervention measures pursuant to Article 42 of Regulation (EU) No 600/2014 with 
respect to CFDs have been adopted by a large number of supervisory authorities of EU 
Member States[5] (More information available on ESMA website: 
https://www.esma.europa.eu/policy-activities/mifid-ii-and-investor-protection/product-
intervention). Similarly, HANFA has taken into account the supervisory activities and 
experience of other supervisory authorities from Member States as set out in ESMA's 
decisions, and the guidelines and opinions adopted by ESMA, including Opinion on MiFID 
practices for firms selling complex products[6] (ESMA/2014/146), Opinion on structured retail 
products — good practices for product governance arrangements[7](ESMA/2014/332), Joint 
Position of the European Supervisory Authorities on Manufacturers’ Product Oversight & 
Governance Processes[8](JC-2013-77) and on Guidelines on MiFID II product governance 
requirements[9](ESMA35-43-620). Despite the existence of these regulatory requirements, 
evidence shows that retail clients continue and will continue to lose money on CFDs. 
Consequently, it was concluded that the existing regulatory requirements and supervisory 
activities do not adequately address the above-mentioned risks. 

As provided for by Article 42(2)(c) of Regulation (EU) No 600/2014, Hanfa has considered 
whether the adoption of such measures is proportionate. Considering the level of investor 
protection concern and the information stated in Point 2.3 of ESMA Decision (EU) 2018/796, 
Hanfa is of the view that it is necessary and proportionate to restrict the marketing, 
distribution or sale of CFDs to retail clients to circumstances where a number of conditions 
referred to in Point I of this Decision are met. 

This measure aims at achieving the following goals: 

(i) reduction of the mis-selling risk of CFDs and its related financial consequences, which is a 
major benefit for retail clients and for the financial markets as a whole 

(ii) reduction of risks linked to regulatory or supervisory arbitrage across different entities and 
jurisdictions 

(iii) restoring investors' confidence in financial markets including confidence in providers 
active in this sector which may have suffered from reputational damage arising from 
problems encountered by investors. 

On the other hand, there are potential financial consequences and costs that providers will 
face when implementing the measures from this Decision, such as the costs of IT systems 



adjustment, the update/review of the existing procedural and organisational arrangements, 
relevant HR costs linked to the implementation of the Decision (including compliance 
function staff and staff providing relevant investment services or information about the 
products), the potential review and update of existing contracts and reduced sales volumes 
of products covered by this Decision. 

However, such costs should be minimal, since the scope of the measure from Point I of this 
Decision is equivalent to the measure from ESMA Decision (EU) 2018/796 in force until 1 
August of this year, with which providers should have already complied. 

It is evident from all of the above that the measure from Point I of this Decision addresses 
the identified problem, guarantees an appropriate and uniform level of protection for retail 
clients trading in CFDs without disproportionate negative effects, as the benefits far outweigh 
the potential negative effects on the providers. 

When assessing the degree of risk that CFDs pose to investor protection, Hanfa took into 
account ESMA’s analysis and considerations on the size of potential detrimental 
consequences and the degree of disparity between the expected return or profit for investors 
and the risk of loss of expected negative returns of retail investors (see ESMA Decision (EU) 
2018/796 of 22 May 2018, paragraph 2.3.) Following ESMA’s announcement that it would no 
longer continue to renew the measures, on 12 June 2019 Hanfa also launched the Public 
consultation on intended product intervention measures[11] 

(https://www.hanfa.hr/media/3742/savjetovanje-o-namjeravanim-intervencijskim-mjerama-u-
podru%C4%8Dju-proizvoda.pdf), inviting, among others, capital market participants to 
provide their opinions and suggestions regarding the intended measure. The consultation did 
not provide Hanfa with any evidence showing that the intended measure would be 
disproportionate for market participants. 

With respect to Hanfa’s obligation referred to in Article 42(2)(d) of Regulation (EU) 600/2014, 
when considering the introduction of measures from Point I of this Decision, Hanfa properly 
consulted all competent authorities in other Member and it did not receive any objections 
from them during the process. 

As provided for in Article 42(2)(e) of Regulation (EU) 600/2014, Hanfa considered whether 
the adoption of such measures would have a discriminatory effect on services or activities 
provided from another Member State. While making this assessment, Hanfa took account of 
the fact that almost all competent authorities of other Member States in the territory and from 
the territory of these Member States adopted measures restricting the marketing, distribution 
or sale of CFDs to retail clients, and that no competent authority of Member States raised 
any objections to the intended adoption of these measures during the consultation process 
conducted by Hanfa. 

With regard to Hanfa’s obligation referred to in Article 42(2)(d) of Regulation (EU) 600/2014, 
given that Hanfa has no knowledge of any threats that trading in CFDs in the territory of the 
Republic of Croatia would pose to the orderly functioning and integrity of the physical 
agricultural market, Hanfa took as relevant the explanation of ESMA Decision under which 
ESMA consulted the public bodies competent for the oversight, administration and regulation 
of physical agricultural markets under Regulation (EC) No 1234/2007, and it took into 
account the fact that none of the bodies had any remarks to ESMA Decision. 

On the basis of the above-mentioned reasons, and considering the fact all the requirements 
referred to in Article 42(2) of Regulation (EU) No 600/2014 had been met, Hanfa decided to 
adopt the Decision to permanently restrict the marketing, distribution or sale of contracts for 
differences to retail clients referred to in Point I of this Decision as a response to significant 



investor protection concerns. When making a decision on the duration of the measure, 
Hanfa took account of the fact that the restriction laid down in this Decision is necessary in 
the long run, in order to avoid negative consequences for retail clients’ interests that would 
definitely arise again from a new offer of CFDs to retail clients. 

Ad II 

Pursuant to Article 42(5) of Regulation (EU) 600/2014, this Decision will be published on 
Hanfa website. 

CLASS: 011- 02/19-01/07 

REGNO: 326-01-70-72-19-1 

Zagreb, 25 July 2019 

President of the Board  

Ante Žigman 

ANNEX I 

INITIAL MARGIN PERCENTAGES BY TYPE OF UNDERLYING 

(a) 3.33% of the notional value of the CFD when the underlying currency pair is composed of 
any two of the following currencies: US dollar, Euro, Japanese yen, Pound sterling, 
Canadian dollar or Swiss franc 

(b) 5% of the notional value of the CFD when the underlying index, currency pair or 
commodity is:  

(i) any of the following equity indices: Financial Times Stock Exchange 100 (FTSE 100); 
Cotation Assistée en Continu 40 (CAC 40); Deutsche Bourse AG German Stock Index 30 
(DAX30); Dow Jones Industrial Average (DJIA); Standard & Poors 500 (S&P 500); NASDAQ 
Composite Index (NASDAQ), NASDAQ 100 Index (NASDAQ 100); Nikkei Index (Nikkei 
225); Standard & Poors / Australian Securities Exchange 200 (ASX 200); EURO STOXX 50 
Index (EURO STOXX 50) 

(ii) a currency pair composed of at least one currency that is not listed in point (a) above; or  

(iii) gold 

(c) 10% of the notional value of the CFD when the underlying commodity or equity index is a 
commodity or any equity index other than those listed in point (b) above 

(d) 50% of the notional value of the CFD when the underlying is a cryptocurrency; or 

e) 20% of the notional value of the CFD when the underlying is: 

(i) a share; or  

(ii) | not otherwise listed in this Annex. 



ANNEX II 

RISK WARNING 

SECTION A 
 

Risk warning conditions 

1 The risk warning shall be in a layout ensuring its prominence, in a font size at least equal 
to the predominant font size and in the same language as that used in the communication or 
published information. 

2 If the communication or published information is in a durable medium or a webpage, the 
risk warning shall be in the format specified in Section B. 

3 If the communication or published information is in a medium other than a durable medium 
or a webpage, the risk warning shall be in the format specified in Section C. 

4 The risk warning shall include an up-to-date provider-specific loss percentage based on a 
calculation of the percentage of CFD trading accounts provided to retail clients by the CFD 
provider that lost money. The calculation shall be performed every three months and cover 
the 12-month period preceding the date on which it is performed (‘12-month calculation 
period’). For the purposes of the calculation: 

(a) an individual retail client CFD trading account shall be considered to have lost money if 
the sum of all realised and unrealised net profits on CFDs connected to the CFD trading 
account during the 12-month calculation period is negative; 

(b) any costs relating to the CFDs connected to the CFD trading account shall be included in 
the calculation, including all charges, fees and commissions;  

(c) the following items shall be excluded from the calculation: 

(i) any CFD trading account that did not have an open CFD connected to it within the 
calculation period; 

(ii) any profits or losses from products other than CFDs connected to the CFD trading 
account;  

(iii) any deposits or withdrawals of funds from the CFD trading account. 

5 By way of derogation from paragraphs 2 and 4, if in the last 12-month calculation period a 
CFD provider has not provided an open CFD connected to a retail client CFD trading 
account, that CFD provider shall use the standard risk warning in the format specified in 
Sections D and E, as appropriate. 

SECTION B 
 

Durable medium and webpage provider-specific risk warning 

CFDs are complex instruments and come with a high risk of losing money rapidly due to 
leverage. 



[insert percentage per provider] % of retail investor accounts lose money when 
trading CFDs with this provider. 

You should consider whether you understand how CFDs work and whether you can afford 
to take the high risk of losing your money. 

 

SECTION C 
 

Abbreviated provider-specific risk warning 

[insert percentage per provider] % of retail investor accounts lose money when 
trading CFDs with this provider. 

You should consider whether you can afford to take the high risk of losing your money. 

 

SECTION D 
 

Reduced character provider-specific risk warning 

CFDs are complex instruments and come with a high risk of losing money rapidly due to 
leverage. 

Between 74-89% of retail investor accounts lose money when trading CFDs. 

You should consider whether you understand how CFDs work and whether you can afford 
to take the high risk of losing your money. 

 

SECTION E 
 

Abbreviated standard risk warning 

Between 74-89% of retail investor accounts lose money when trading CFDs. 

You should consider whether you can afford to take the high risk of losing your money. 

 


