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Pursuant to Article 42 of Regulation (EU) No 600/2014 of the European Parliament and of the 
Council of 15 May 2014 on markets in financial instruments and amending Regulation (EU) 
No 648/2012 (Text with EEA relevance) (OJ L 173, hereinafter: Regulation (EU) No 600/2014), 
Article 2(2)(6) and Article 2(3) of the Capital Market Act (“Official Gazette”, No 65/2018), the 
Board of the Croatian Financial Services Supervisory Agency issued at its meeting held on 25 
July 2019 the following  

DECISION 

TO PERMANENTLY PROHIBIT THE MARKETING, DISTRIBUTION OR SALE OF 
BINARY OPTIONS TO RETAIL CLIENTS 

I The following shall be prohibited: 

1. the marketing, distribution or sale to retail clients of binary options in the Republic of Croatia  

2. the marketing, distribution or sale to retail clients of binary options outside the Republic of 
Croatia from the territory of the Republic of Croatia 

3. participation in activities the object or effect of which is to circumvent the requirements in 
Subpoints 1 and 2 of this Point of this Decision, including by acting as a substitute for the 
binary option provider.  

II Binary options subject to the prohibition referred to in Point 1 of this Decision include 
derivatives that, irrespective of whether they are traded on a trading venue within the meaning 
of the Capital Market Act, meet the following conditions:  

1. they must be settled in cash or may be settled in cash at the option of one of the parties 
other than by reason of default or other termination event 

2. they only provide for payment at their close-out or expiry 

3. their payment is limited to: 

a) a predetermined fixed amount or zero if the underlying of the derivative meets one or more 
predetermined conditions; and  

a) a predetermined fixed amount or zero if the underlying of the derivative does not meet one 
or more predetermined conditions. 

III The prohibition in Point 1 of this Decision shall not apply to:  

1. a binary option for which the lower of the two predetermined fixed amounts is at least equal 
to the total payment made by a retail client for the binary option, including any commission, 
transaction fees and other related costs 

2. a binary option that meets the following conditions on a cumulative basis: 

a) the term from issuance to maturity is at least 90 calendar days 



b) a prospectus drawn up and approved in accordance with Directive 2003/71/EC of the 
European Parliament and of the Council is available to the public  

c) the binary option does not expose the provider to market risk throughout the term of the 
binary option and the provider or any of its group entities do not make a profit or loss from the 
binary option, other than previously disclosed commission, transaction fees or other related 
charges.  

IV This Decision shall enter into force on the eighth day following that of its publication in the 
“Official Gazette”. 

V This Decision will be published on the website of the Croatian Financial Services 
Supervisory Agency. 

Statement of reasons 

Article 2(3) of the Capital Market Act (“Official Gazette”, No 65/2018; hereinafter: the Act) 
stipulates that the Croatian Financial Services Supervisory Agency (hereinafter: Hanfa) is 
competent and responsible for the implementation and supervision of the application of the 
Act and regulations of the European Union referred to in paragraph 2 of that Article. Point 6 of 
paragraph 2 stipulates that the provisions of the Act regulate the implementation of Regulation 
(EU) No 600/2014, appointing Hanfa, inter alia, as the competent authority referred to in Article 
2(1)(18) of Regulation (EU) No 600/2914.   

Pursuant to the powers referred to in Article 42(1) and (2) of Regulation (EU) No 600/2014, 
Hanfa may, inter alia, prohibit or restrict the marketing, distribution or sale in the Republic of 
Croatia or from the Republic of Croatia of certain financial instruments with certain specified 
features or prohibit or restrict a type of financial activity or practice, provided the following 
conditions have been met: 

a) a financial instrument, activity or practice gives rise to significant investor protection 
concerns or poses a threat to the orderly functioning and integrity of financial markets or 
commodity markets or to the stability of whole or part of the financial system within at least 
one Member State; or a derivative has a detrimental effect on the price formation mechanism 
in the underlying market 

b) existing regulatory requirements under EU law applicable to the financial instrument, 
structured deposit or activity or practice do not sufficiently address the risks referred to in point 
(a) and the issue would not be better addressed by improved supervision or enforcement of 
existing requirements 

c) the action is proportionate taking into account the nature of the risks identified, the level of 
sophistication of investors or market participants concerned and the likely effect of the action 
on investors and market participants who may hold, use or benefit from the financial 
instrument, structured deposit or activity or practice 

d) Hanfa has properly consulted competent authorities in other Member States that may be 
significantly affected by the action 

e) the action does not have a discriminatory effect on services or activities provided from 
another Member State; and 



f) Hanfa has properly consulted public bodies competent for the oversight, administration and 
regulation of physical agricultural markets under Regulation (EC) No 1234/2007, where a 
financial instrument or activity or practice poses a serious threat to the orderly functioning and 
integrity of the physical agricultural market. 

Pursuant to Article 42(3) of Regulation (EU) No 600/2014, Hanfa shall not impose a prohibition 
or restriction unless, not less than one month before the measure is intended to take effect, it 
has notified all other competent authorities and ESMA in writing or through another medium 
agreed between the authorities the details of the financial instrument or activity or practice to 
which the proposed action relates, the precise nature of the proposed prohibition or restriction 
and when it is intended to take effect and the evidence upon which it has based its decision 
and upon which it is satisfied that each of the conditions in Article 42(2) of Regulation (EU) No 
600/2014 are met.    

Article 42(5) of Regulation (EU) No 600/2014 prescribes an obligation for Hanfa to publish on 
its website notice of any decision made on the basis of Article 42(1) of Regulation (EU) No 
600/2014. 

Ad I 

In the process of the adoption of this Decision, Hanfa took particular account of the 
circumstances referred to in Article 42(2) of the Regulation (EU) No 600/2014, as follows. 

The requirement referred to in Article 42(2)(a) of Regulation (EU) No 600/2014 is the existence 
of, inter alia, significant investor protection concerns. In order to determine whether such 
concerns exist, Hanfa assessed the relevance of the criteria and factors referred to in Article 
21(2) of Commission Delegated Regulation (EU) No2017/567[1] (Commission Delegated 
Regulation (EU) No 2017/567 of 18 May 2016 supplementing Regulation (EU) No 600/2014 
of the European Parliament and of the Council with regard to definitions, transparency, 
portfolio compression and supervisory measures on product intervention and positions). 
Having taken into account these criteria and relevant factors, Hanfa has concluded that 
significant investor protection concerns exist, due to the reasons listed below. 

Binary options are considered complex products whose price-forming mechanism makes it 
difficult for retail clients to properly value an option if a specified event in relation to the option 
occurs. Although retail clients may use research and pricing tools to price binary options, it is 
very likely that they lack the ability to collect and analyse all the information affecting the pricing 
available to binary option distributors, which, in itself, represents a significant threat to the 
protection of retail clients’ interests. Furthermore, binary options are typically traded by retail 
clients OTC (outside a trading venue), which means that their pricing, performance and 
settlement are not standardised, which further impairs retail clients’ ability to fully understand 
the features of binary options.      

The binary nature of these financial instruments means that they are primarily used for 
speculative purposes. The payment of a fixed monetary amount or zero limits the value of 
binary options as a hedging tool in contrast to traditional options, which allow the client to 
manage their risk by setting a ‘ceiling’ or ‘floor’ for a specific asset that they may have direct 
exposure to. Binary options lack this possibility.  

Furthermore, there are a number of inherent features of binary options that make them 
complex and difficult for retail clients to understand. Considering the fact that binary option 
providers are typically the counterparty to the trade, they make a profit from clients in the long 
term through their losses from trading, but also through transaction fees. As a rule, the 
combined effect of the pricing structure and the application of transaction fees, which are not 



transparent, is that retail client accounts lose money in aggregate, even though they may make 
short-term profits. 

Finally, as service providers are usually the counterparty to their retail clients' trades, they 
determine the price of binary options at execution and the payment at expiry. This business 
model places the provider's interests in direct conflict with those of its clients. This increases 
the risk that the provider may manipulate the price of the underlying at expiry of the binary 
option or extend the term of the binary option by seconds or milliseconds so as to avoid having 
to pay out on the option contract, a risk particularly acute for binary options. Clients are often 
required to acknowledge that the prices used to determine the value of the binary option may 
differ from the price available in the respective underlying market. This means that it is very 
difficult for retail clients to check the accuracy of the prices received from the provider. These 
factors make it complex for all clients, and in particular for retail clients, to value binary options 
objectively. 

Furthermore, the distribution models observed in this sector of the market bear specific 
conflicts of interest, some of which are structural, and the pressure to maintain a pipeline of 
new clients, resulting in aggressive sales techniques, increases the potential for the conflicts 
of interest to occur. In addition, given that binary options structurally have negative expected 
returns, the more positions an investor takes, the more likely they are to lose money on a 
cumulative basis[2] (See ESMA document: »Product Intervention Analysis: Measure on Binary 
Options«, 2018) 

As a result, considering the fact that binary options are non-standardised products traded 
OTC, involving a complex and non-transparent price-forming mechanism, non-transparent 
transaction costs, increased conflicts of interest for service providers and structural problems 
in distribution models, and the fact that in the majority of cases it is extremely difficult for retail 
clients to check the accuracy of the underlying, Hanfa is of the view that there is a significant 
investor protection concern in relation to binary options.   

As provided for by Article 42(2)(b) of Regulation (EU) No 600/2014, Hanfa has considered 
whether the existing regulatory requirements sufficiently address these risks. The existing 
regulatory requirements are set out in Directive 2014/65/EU (MiFID II) [3] (Directive 2014/65/EU 
of the European Parliament and of the Council of 15 May 2014 on markets in financial 
instruments and amending Directive 2002/92/EC and Directive 2011/61/EU), Regulation (EU) 
No 600/2014 and Regulation (EU) No 1286/2014 (PRIIPs) [4] (Regulation (EU) No 1286/2014 
of the European Parliament and of the Council of 26 November 2014 on key information 
documents for packaged retail and insurance-based investment products (PRIIPs)). When 
adopting a decision on the prohibition referred to in Point I of this Decision, and when making 
the assessment referred to in Article 42(2)(b) of Regulation (EU) No 600/2014, Hanfa took 
account of the fact that, pursuant to Article 40 of Regulation (EU) No 600/2014, the European 
Securities and Markets Authority (hereinafter: ESMA), in its Decision (EU) 2018/795[5] 
(European Securities and Markets Authority Decision of 22 May 2018 to temporarily prohibit 
the marketing, distribution or sale of binary options to retail clients in the Union in accordance 
with Article 40 of Regulation (EU) No 600/2014 of the European Parliament and of the Council 
(OJ L 136, 1 June 2018, p.31)), prohibited the marketing, distribution or sale of binary options 
to retail clients in the European Union for a period of three months, with the Decision entering 
into force for the first time on 2 July 2018. Since that date, ESMA has renewed the prohibition 
three times, last time by Decision (EU) 2019/509 of 22 March 2019 (hereinafter: ESMA 
Decision), renewing the prohibition until 1 July 2019. These Decisions also established that 
the existing regulatory requirements and monitoring do not adequately address the risks 
arising from the marketing, distribution or sale of binary options to retail clients, and explained 
the reasons why the existing regulatory requirements applicable to binary options are deficient. 
Following the expiry of the measures referred to in the Decision, the existing regulatory 



requirements have not changed. It is for this reason that product intervention measures 
pursuant to Article 42 of Regulation (EU) No 600/2014 with respect to binary options have 
been adopted by a large number of supervisory authorities of EU Member States[6] (More 
information available on ESMA website: https://www.esma.europa.eu/policy-activities/mifid-ii-
and-investor-protection/product-intervention), which points to the fact the existing regulatory 
requirements do not adequately address these risks.    

As provided for by Article 42(2)(c) of Regulation (EU) No 600/2014, Hanfa has considered 
whether the adoption of these measures is proportionate. Considering the level of investor 
protection concern, Hanfa is of the view that it is necessary and proportionate to permanently 
prohibit the marketing, distribution or sale of binary options to retail clients in the Republic of 
Croatia, or the marketing, distribution or sale of binary options to retail clients from the territory 
of the Republic of Croatia. Such prohibition addresses the problem identified and guarantees 
an adequate and harmonised level of protection for retail clients trading in binary options 
without disproportionate negative effects on investors or market participants that are 
disproportionate to the benefits of the measure.    

When assessing the level of risk that binary options pose to investor protection, Hanfa took 
into account ESMA’s analysis and considerations on retail clients' expected negative returns[7] 
(see ESMA Decision (EU) 2018/795 of 22 May 2019, paragraph 2.3). After ESMA announced 
that it was no longer going to renew the measure, on 12 June 2019 Hanfa also launched Public 
consultations on intended protection intervention measures[8] 
(https://www.hanfa.hr/media/3742/savjetovanje-o-namjeravanim-intervencijskim-mjerama-u-
podru%C4%8Dju-proizvoda.pdf), inviting, among other things, capital market participants to 
provide their opinions and suggestions regarding the intended measure. The consultations did 
not provide Hanfa with any evidence showing that the intended measure would be 
disproportionate for market participants.  

In accordance with Hanfa’s obligation referred to in Article 42(2)(d) of Regulation (EU) No 
600/2014, while considering the introduction of the measure referred to in Point I of this 
decision, Hanfa consulted all competent authorities of Member States and received no 
objections during the process.  

As provided for by Article 42(2)(e) of Regulation (EU) 600/2014, Hanfa considered whether 
the adoption of such measures would have a discriminatory effect on services or activities 
provided from another Member State. When making this assessment, Hanfa took account of 
the fact that almost all competent authorities of other Member States in the territory and from 
the territory of these Member States adopted measures prohibiting the marketing, distribution 
or sale of binary options to retail clients, and that no competent authority of Member States 
raised any objections to the intended adoption of these measures during the consultation 
process conducted by Hanfa.   

Hanfa also took into account the explanation of ESMA Decision[9] (ESMA Renewal Decision 
(EU) No 2018/1466 of 21 September 2019), stating that there are certain binary options sales 
practices and trade models in some EU Member States that pose no serious detected risk for 
clients suffering losses compared with their total investments in these products, which should 
therefore be exempted from the prohibition. Considering the fact that: 

- these products pose no serious detected risk for investors 

- it is necessary to ensure that the measure will have no discriminatory effect on service 
providers from other Member States  

- such exemptions are permitted pursuant to Article 42(2) of Regulation (EU) No 600/2014 



Hanfa has decided to adopt a measure in Point III of this Decision exempting such products 
from the prohibition referred to in Point I.  

With regard to Hanfa’s obligation referred to in Article 42(2)(f) of Regulation (EU) 600/2014, 
given that Hanfa has no knowledge of any threats that trading in binary options in the territory 
of the Republic of Croatia would pose to the orderly functioning and integrity of the physical 
agricultural market, Hanfa took as relevant the explanation of the ESMA Decision, stating that 
ESMA consulted public bodies competent for the oversight, administration and regulation of 
physical agricultural markets under Regulation (EC) No 1234/2007, and it took into account 
the fact that none of the bodies raised any objections to the ESMA Decision.   

On the basis of the above-mentioned reasons, and considering the fact all the requirements 
referred to in Article 42(2) of Regulation (EU) No 600/2014 had been met, Hanfa decided to 
adopt the measure on prohibition referred to in Point I of this Decision as a response to 
significant investor protection concerns. In order to avoid any discriminatory effect on service 
providers from other Member States, Hanfa decided to exempt from the prohibition the 
instruments and business practices referred to in Point III of this Decision. When making a 
decision on the duration of the measure, Hanfa took account of the fact that the prohibition 
laid down by this Decision is necessary in the long run, in order to avoid negative 
consequences for retail clients’ interests that would definitely arise again from a new offer of 
binary options to retail clients.      

Ad II 

Pursuant to Article 42(5) of Regulation (EU) 600/2014, this Decision will be published on Hanfa 
website. 
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Zagreb, 25 July 2019 

President of the Board  

       Ante Žigman 

 


